CASE SUMMARY CPC DECISION No. 1135/ 11 December, 2008

The legal proceedings under CPC Case № 429 of 24 July, 2008 were instituted on the grounds of Article 50 in relation to Article 36 (1) (1) of the Law on Protection of Competition (LPC) (repealed)
 as a result of a bill of claim submitted to the Commission for Protection of Competition (CPC) by Roni Thermic Services EOOD. The bill of claim contained allegations of infringement of Article 18 of the LPC prohibiting the actions of undertakings enjoying monopoly or a dominant position that have as their object or effect the prevention, restriction or distortion of competition and/ or impairing the interests of consumers as well as of infringement of Article 30 in relation to Article 34 of the LPC (repealed), prohibiting the implementation of unfair competition aimed at attracting clients resulting in termination of violation of contracts concluded with competitors, committed by Toplofikatsia Ruse AD. CPC Case № 685 of 3 November, 2008 was joined to CPC Case № 429 of 24 July, 2008 instituted on the grounds of Article 50 in relation to Article 36 (1) (3) of the LPC (repealed) on the basis of CPC Decision of 30 October, 2008 for investigating potential infringements of Article 18 of the LPC committed by Toplofikatsia Ruse AD in relation to boosting Toplosnabdiavane AD Shumen into a position on the market of share distribution of heat services among customers in a condominium-project buildings on the territory of the city of Ruse. 

1. CONTENT OF THE COMPLAINT
It has been indicated in the bill of claim that Roni Thermic Services EOOD provides the service “share distribution of heat” among customers in condominium-project buildings in Plovdiv, Pleven and Ruse, by taking the readings of heat meters in the individual properties of customers connected to the same subscriber sub-station. The amount equalization for the actually consumed quantity of heat prepared by Roni Thermic Services EOOD is submitted by email to Toplofikatsia Ruse AD which is responsible for calculating subscribers’ bills and entering them into its accounts. 

Before the start of the heating season in 2007 Roni Thermic Services EOOD was selected to provide the share distribution service on the basis of a resolution adopted at the General Meeting (GM) of the condominium owners in accordance with Article 139b of the Energy Act (EA) in 27 condominium-project buildings in Ruse. The Minutes of Proceedings of the GM of condominium owners were submitted to Toplofikatsia Ruse AD. Roni Thermic Services has equipped all condominium-project buildings with heat distribution devises of the same model produced by “SIEMENS”. 

On 3 December, 2007 a contract was signed between Roni Thermic Services EOOD and Toplofikatsia Ruse AD for the provision of the service “share distribution of heat”. Roni Thermic Services EOOD started issued invoices for the provision of the share distribution service but received payments by Toplofikatsia Ruse AD not within the period of 30 days stipulated in the contract but with a delay of several months. Roni Thermic Services EOOD submitted a bill of claim to Ruse District Court and as a result of which Toplofikatsia Ruse AD paid the amount due under the contract. It has been indicated in the bill of claim that from that moment on Toplofikatsia Ruse AD started looking for different ways of terminating the activities of Roni Thermic Services EOOD in Ruse. On 21 July, 2008 Roni Thermic Service received a letter of notification from Toplofikatsia Ruse AD saying that Toplofikatsia Ruse AD had terminated its contract with Roni Thermic Services EOOD further to “a number violations of the contractual obligations on the part of Roni Thermic Services”. Toplofikatsia Ruse AD laid to Roni Thermic Services claims amounting to 5 736, 68 BGN, and tried through the letter to force Roni Thermic Services EOOD either to pay the amount in question, or to desist from receiving the amount of 5 038 BGN payable to it by Toplofikatsia Ruse AD for delivering the service share distribution of heat. 

The violations listed by Toplofikatsia Ruse AD that led to the termination of the contract come down to two delays in submitting data – in April and May 2008. In April 2008 Roni Thermic Services EOOD had to change its software program as a result of changes to the electronic format for data submission used by Toplofikatsia Ruse AD. As a result, Roni Thermic Service EOOD managed to submit the data on 7 April 2008. 

On 5 May 2008 Roni Thermic Services EOOD submitted the share distribution of heat for some of the condominium-project buildings equipped with heat meters and requested from Toplofikatsia Ruse AD the data for the other condominium-project buildings, since it had not received it in its email box. After completing the data, Roni Thermic Services EOOD sent to Toplofikatsia Ruse AD the share distribution for the other buildings on 7 May 2008. Toplofikatsia Ruse AD, however, did not accept even the share distribution submitted on 5 May 2008. 

Due to a delay in signing the contract on the part of Toplofikatsia Ruse AD, Roni Thermic Services EOOD was forced to provide the share distribution service to the condominium-project buildings without a contract for the period from 1 November 2007 to 21 January 2008 when Toplofikatsia Ruse AD executed the first payment on the basis of an invoice issued by Roni Thermic Service EOOD in November 2007. The claimant pointed out that as of the date of sending a letter of notification for terminating the contract, Toplofikatsia Ruse AD had the opportunity to deduct of the amount of the guarantee from any of the payments it made to Roni Thermic Services EOOD on the basis of the seven monthly invoices issued under the contract for the period in question. Since whatever the amount of the guarantee, it couldn’t be larger than the amount invoiced by Roni Thermic Services EOOD for one month. According to the claimant, the fact that the guarantee was not requested did not infringe the interests of Toplofikatsia Ruse AD and should not provide grounds for terminating the contract. 

According to the claimant, all the above is indicative of the fact that instead of submitting a bill of claim to the court for penalties and severance payment, the management of Toplofikatsia Ruse AD has taken the decision to exert pressure on Roni Thermic Service EOOD through abusing with its dominant position and terminating its contract with the claimant. 
The unilateral termination of the contract for the share distribution service shall be considered an abuse of dominant position under the meaning of Article 18 of the LPC that leads to restricting competition and impairing of the interests of consumers. Through the termination of the contract, Roni Thermic Services EOOD has in practice been prohibited to perform its main activity on the territory of Ruse. And through transferring to Toplosnabdiavane Shumen AD more than 50 % of the buildings with heat supply in the city, Toplofikatsia Ruse AD has provided powerful support to the new company in its entry in the regional market. 

Roni Thermic Services EOOD has requested the CPC to impose a sanction on the infringer as well as to rule on the termination of infringements. In addition, Roni Thermic Services EOOD has requested the CPC to provide an opinion statement and recommendations on amendments to the legislation, ensuring the protection of the interests of heat energy consumers in the country and creating conditions for strengthening competition in this sector.

2. PARTIES INVOLVED
А. Roni Thermic Services EOOD is s company with a scope of activity covering the following areas: installation and repair of heat installations; purchase, construction or furnishing of real estate with the aim of sale or leasing; installation of systems for individual accounting of heat energy; share distribution of heat; wholesale and retail trade; foreign trade, import, export; sale of own production; trade representation and intermediation and all other activities that are not prohibited by law. 

B. The main scope of activity of Toplofikatsia Ruse AD covers the production and distribution of heat energy, as in addition the company carries out activities on the production of electricity, combined production of electricity and heat energy, transmission of heat energy, maintenance and operation of low pressure gas pipelines as well as other activities and services supporting the main activity, and any other activity not prohibited by law. The owners of the capital of Toplofikatsia Ruse AD are Holding Slovenske elektrarne d.o.o., Republic of Slovenia (51%) and Mechel International Holdings AG, Switzerland (49 %). The company is managed by a Board of Directors. 

3. FACTS

In the course of the proceedings the following facts have been established: 
· Toplofikatsia Ruse AD is a holder of a Licence issued by the State Energy and Water Regulatory Commission (SEWRC) for production of electricity and heat energy as well as of a Licence for transmission of heat energy; it also provides on its own the service “share distribution of heat” among customers in condominium-project buildings. 

· Roni Thermic Services EOOD has been registered in the public register of the Ministry of Economy and Energy as a person granted the right to provide the service “share distribution of heat” among customers in condominium-project buildings equipped with heat distribution devices produced by SIEMENS.

· With a letter to Roni Thermic Services EOOD Toplofikatsia Ruse AD insisted all matters related to finalizing the procedure on signing the contract and providing the service “share distribution of heat” to buildings serviced by the heat production company as well as on preparing the amount equalization bills by Roni Thermic Services EOOD for the 2006/2007 season to be arranged by 14 November 2007 at the latest. 

· On 03 December 2007 Roni Thermic Services EOOD (the Contracted Party) and Toplofikatsia Ruse AD (Contractor) signed a Contract under General Terms for the provision of the share distribution service among consumers in a condominium-project building (the Contract). In accordance with the Contract, each month the Contractor shall provide to the Contracted Party the data required for the delivery of the service “share distribution of heat” for each condominium-project building. The Contracted Party shall provide the service share distribution of heat to individual properties in condominium-project buildings in which it has been selected to: take the readings of heat meters at least two times per year; prepare amount equalization for the actually consumed quantity of heat at least two times per year covering both the heating and the non-heating period and submit to the Contractor the final equalization bill not later than 30 September. 

· As a price for the share distribution service the parties under the Contract have negotiated: 1 (one) BGN (VAT included) for taking the readings of a heat meter and 1 (one) BGN (VAT included) for taking the readings of individual hot-water meters. The Contracted Party shall issue an invoice to the Contractor for the provided share distribution service on the basis of an acceptance certificate between the parties, amounting to 1/12 of the total amount due by the 10th of each coming month. The Contractor shall pay the invoice within 30 days as of the date on which it was issued. 

· Shall the Contracted Party fail to submit share distribution data within the envisaged deadline thus making it impossible for the Contractor to encash the heat energy for the current month within the set deadline for payment of bills by customers, the Contracting Party shall pay to the Contractor compensation for damage amounting to the legal interest for 30 days on the value of the energy to be distributed for the current month. 

· In case of failure to prepare and/ or submit the monthly and amount equalization bills within deadline, the Contracting Party shall pay to the Contractor compensation for damage amounting to 100 BGN for each building it has provided services to for each reporting period. 

· For every compensation for damage or penalty, the Contractor may insist upon a Performance Guarantee from the Contracted Party. 
· The contract may be terminated by each of the parties for a given condominium-project building, on the basis of mutual agreement and in accordance with the requirements of the Ordinance on Heat Supply. In accordance with Article 17 of the Contract the Contracted Party shall be obliged, in case of termination of the whole contract or of part of the contract for a given building, to take the readings of the share distribution devices in the building or buildings for which the contract will be terminated and to prepare amount equalization for the actually consumed quantity of heat. 

· On 10 July 2008 Toplofikatsia Ruse AD terminated its Contract with Roni Thermic Services EOOD for provision of the service “share distribution of heat” among customers in a condominium-project building by sending a letter to Roni Thermic Services EOOD in which the following grounds were specified: 

1. In April Roni Thermic Services EOOD did not submit the share distribution of heat for March 2008 within the deadline. As a result, it owes to Toplofikatsia Ruse AD compensation for damage amounting to the legal interest on the value of the energy for distribution which is 413 megawatt hours and the compensation for damage amounting to 329, 62 BGN.

2. As a result of the fact that Roni Thermic Services EOOD has not submitted the share distribution for March it owes to Toplofikatsia Ruse AD a penalty of 100 BGN for each serviced building to the total amount of 2 600 BGN.

3. In May Roni Thermic Services EOOD did not submit the share distribution of heat for April 2008 within the deadline. As a result, it owes to Toplofikatsia Ruse a compensation for damage amounting to the legal interest on the value of the energy for distribution which is 250 megawatt hours and compensation for damage amounting to 207, 18 BGN. 

4. As a result of the fact that Roni Thermic Services EOOD has not submitted the distribution for April it owes to Toplofikatsia Ruse AD a penalty of 100 BGN for each serviced building to the total amount of 2 600 BGN.

For all violations of the contract Roni Thermic Services EOOD owes to Toplofikatsia Ruse AD a total of 5 736, 68 BGN. 

- On the basis of information provided by Roni Thermic Services EOOD, it has provided to the benefit of Toplofikatsia Ruse AD a guarantee for good performance of share distribution under Article 46 of the General Conditions (GC). 

- With regard to the monthly remuneration that Toplofikatsia Ruse AD is obliged to pay to Roni Thermic Services EOOD, the claimant has indicated that it received its remuneration for March 2008;

- With regard to the monthly remuneration for April 2008 Roni Thermic Service EOOD has indicated that Toplofikatsia Ruse AD did not pay to it its monthly remuneration for April 2008. 

- With regard to the alleged abuse of dominant position in relation to Toplosnabdiavane Ruse EOOD, the defendant company indicated that the latter owned the larges share on the market of share distribution of heat. Toplosnabdiavane Ruse EOOD also worked with Techem share distribution devices. In the summer of 2007 the manager of the company died unexpectedly and the company discontinued its activities. The customers in the buildings serviced by the company were invited to select another share distribution company. When no other company was explicitly selected, the share distribution of heat was assigned to Toplosnabdiavane AD Shumen which was the only company authorised to work with Techem devices. Since none of the General Meetings in the buildings serviced by Toplosnabdiavane Ruse EOOD showed any interest in adopting a resolution for the selection of a share distribution company, Toplofikatsia Ruse AD had to take on the responsibility to provide the service “share distribution of heat” itself. And since Toplofikatsia Ruse AD is not registered to provide this service, and due to the fact that it does not possess the technology for reading and distributing heat through Techem distribution devices, it concluded a contract with Toplosnabdiavane AD Shumen as it was the only company which agreed to provide this service. 

- Toplosnabdiavane AD Shumen provided the share distribution of heat service among customers in condominium-project buildings on the territory of Ruse equipped with share distribution devices on the grounds of a contract with Toplofikatsia Ruse AD which came into force on 2 November 2007 and is still effectual. 
- Techem Services EOOD has been registered in accordance with the procedure of Article 139а of the Energy Act in the public register of the Ministry of Energy and has been authorised to provide the service “share distribution of heat” among customers in condominium-project buildings equipped with Techem or Siemens share distribution devices. 

- With a letter of 5 September 2007 Techem Services EOOD notified Toplofikatsia Ruse AD that in relation to the unclarified property of Toplosnabdiavane Ruse EOOD, it would take on the responsibility for providing the service “share distribution of heat” to the customers of Toplosnabdiavane Ruse EOOD. 

- With a letter to the Ministry of Economy and Energy of 27 March 2008 Techem Services EOOD raised the issue that Toplosnabdiavane Ruse EOOD was not removed from the public register of persons servicing Techem devices, published on the Ministry’s website, and insisted a check to be conducted on the validity of the documents presented by the respective applicant. 

- On the basis of an Ordinance by the Minister of Economy and Energy Toplosnabdiavane Ruse EOOD was deleted from the public register of the persons providing share distribution of heat among customers in condominium-project buildings. 

- With a letter of 1 October 2007 Toplofikatsia Ruse AD informed the condominium owners at 282 addresses in Ruse that the General Meeting of the condominium owners of the respective building shall select a company from the list of companies authorised to provide this service not later than 22 October 2007. The condominium owners were presented with a list of all persons registered in the public register of the Ministry of Economy and Energy. When the General Meetings failed to provide the Minutes of Proceedings specifying the choice of the condominium owners, the activities on the share distribution of heat for the respective building were assigned to Toplosnabdiavane AD Shumen. 

In accordance with Article 30 of the contract between Techem Services EOOD and Toplosnabdiavane Ruse EOOD in case of termination of the contract, the contracts concluded by Toplosnabdiavane Ruse EOOD, having as their subject the joint activities of the two companies, shall automatically become property of Techem Services EOOD. 

- With a letter of 2 November 2007 Toplofikatsia Ruse AD notified Techem Services EOOD that in performing its obligations under the contract it sent to it a Contract for provision of the service share distribution of heat among customers in a condominium-project building on 25 October 2007. The delivery of the service to specific buildings will be assigned by Toplofikatsia Ruse AD upon submission of a concluded contract and Minutes of Proceedings of the General Meetings of condominium owners who had selected Techem Services EOOD to provide the service “share distribution of heat”. 

- On 2 November 2007 Toplofikatsia Ruse AD in its capacity as Contractor signed a Contract under the General Conditions (GC) for provision of the service share distribution of heat among customers in a condominium-project building with Toplosnabdiavane AD Shumen in its capacity as Contracting Party. 

The company is registered in the public register of the Ministry of Economy and Energy and provides the services “share distribution of heat” among customers in condominium-project buildings on the territory of Ruse equipped with Techem share distribution devices. 
4. RELEVANT MARKET
The present legal proceedings are aimed at investigating the conduct and commercial relations between subjects implementing the following types of commercial activities: 

· Production, transmission and sale of heat energy carried out by Toplofikatsia Ruse AD;

· Share distribution of quantity of heat energy among customers in condominium-project buildings carried out by legal persons registered in a public register at the Ministry of Economy and Energy, including Roni Thermic Services EOOD. 

The main product in the activities of the companies whose conduct has been investigated under the present proceedings is the heat energy consumed in condominium-project buildings.

Heat generation takes place in specialized enterprises – combined heat and power plants, heat stations and installations for recovery of waste heat and for utilization of renewable energy sources. The companies performing this activity shall be granted a license for heat generation. 

The transmission of heat energy is carried out on the basis of a transmission network through which the carrier of heat energy shall pass and which shall connect the heat producers to the installations in the condominium-project, public or production buildings of the respective customers. 

The heat transmission network shall be exploited by a heat transmission company holding a licence issued by the Energy and Water Regulatory Commission (SEWRC) as for one separate territory only one heat transmission licence can be issued. 

Producers shall be connected to the heat transmission network by means of a connecting heating main and a subscriber sub-station. 

Heat shall be sold on the basis of written contracts under general conditions, concluded by and between: 1. a producer and a heat transmission company; 2. a producer and directly connected customers of heat for business uses; 3. a heat transmission company and customers of heat for business uses; 4. a heat transmission company and associations of heat customers in a condominium-project building; 5. a heat transmission company and a heat supplier; 6. a heat supplier and customers in condominium-project building.

Heat customers in a condominium-project building may purchase heat from a supplier selected at a General Meeting of the condominium owners. The price at which the heat transmission company sells heat to customers shall be regulated by the State Energy and Water Regulatory Commission (SEWRC).

The share distribution of heat in a condominium-project building among the customers shall be performed by the heat transmission company or by a heat provider, either independently or through assignment to a person entered in the public register of the Ministry of Economy and Energy. Where the heat transmission company or the heat supplier have not been registered, which is the case under the present proceedings, they shall conclude a written contract for provision of the share distribution service with the person selected by the customers under the General Conditions approved by the SEWRC. In the selection process the condominium owners shall be free to choose among all registered share distribution companies which have an authorised representative in the respective residential area. 

The share distribution of heat energy is related to taking the readings of the actually consumed quantity of heat from the share distribution devices installed in the individual properties of customers of heat connected to a subscriber sub-station. The heat that entered the building according to the readings of the common heat meter shall be distributed on the basis of the readings of the share distribution meters. The share distribution of heat shall be submitted to the supply company which, on its part, shall be responsible for calculating subscribers’ bills and entering them into its accounts. 

Toplofikatsia Ruse AD is not a competitor of Roni Thermic Services EOOD (as well as of the other companies providing the service “share distribution of heat”) on the market of the share distribution service among customers in condominium-project buildings, to the extent to which it has not been registered in the public register of the Ministry of Economy and Energy of the persons providing this service. 

The relevant geographic market shall be determined as the market for production, transmission and sale of heat energy for household uses on the territory of Ruse since there is an overlap with the licensing territory within the limits of which Toplofikatsia Ruse AD can implement the activities on transmission and sale of heat energy. The territory of Ruse and the East Industrial Zone fall within the licensing limits, i.e. the relevant geographic market has to be defined as a regional market. At the same time, since in this case the relevant product market boils down to transmission and sale of heat energy to household customers and to distribution of heat energy among customers in condominium-project buildings, the East Industrial Zone shall be excluded from the definition of the relevant geographic market. 

5. LEGAL ASSESSMENT 
On the grounds of §6 of the Transitional and Final Provisions of the new Law on Protection of Competition (LPC) since the present proceedings have been instituted before the entry into force of the new Law, they have to be completed in accordance with the provisions of the repealed Law. 

On the applicability of the LPC (repealed)
Toplofikatsia Ruse AD and the companies providing the service “share distribution of heat” are merchants under the meaning of the Commercial Act as a result of which the provisions of the competition law can be applied to them. 

Under Article 17 of the LPC (repealed) 
Taking into account the circumstance that as of the present moment there are no other providers of heat energy operating on the territory of Ruse, Toplofikatsia Ruse AD is the indisputable leader and an undertaking enjoying dominant position on the markets of transmission and sale of heat energy to household customers on the territory of Ruse under the meaning of Article 17 (1) of the LPC (repealed). 
On the applicability of Article 82 of the EC Treaty 
On the basis of the definition of the relevant market on which Toplofikatsia Ruse AD operates as a regional market, covering the territory of the city of Ruse only (with the exception of the East Industrial Zone - Ruse), the conclusion shall be drawn that Article 82 of the EC Treaty cannot be applied to the present proceedings since the requirements of Article 3 (1) of Council Regulation (EC) No. 1/ 2003
 are not in place.

Under Article 18 of the LPC (repealed)
The analysis of the market conduct of Toplofikatsia Ruse AD shall be conducted on the basis of the facts established under the present proceedings as well as on the basis of the allegations in the bills of claim of Roni Thermic Services EOOD for unjustified termination of the contract for provision of the service “share distribution of heat” by the other party as well as for unlawful and unjustified transfer of subscribers from one share distribution company to another. It has to be taken into account that considering the reasonableness of the second allegation on the basis of the bill of claim is inadmissible due to a lack of legal interest on the part of the claimant to address such an allegation to the attention of the CPC, but it will review it in substance on the basis of CPC Decision of 30 October 2008 on Protocol No. 1453 of 30 October 2008 in relation to clarifying this fact under the present proceedings at the CPC’s own initiative. 

1. With respect to the termination of contract between Toplofikatsia Ruse AD and Roni Thermic Services EOOD for the provision of the service share distribution of heat among customers in condominium-project buildings

The alleged infringement under the present proceedings can be classified under Article 18 (5) of the LPC to the extent to which it refers to termination of (long-term) established trade relations.

· The infringement under Article 18 (5) of the LPC (repealed) includes the following key elements
:  

· termination of established trade relations with existing partners;

· unjustified termination – the termination of trade relations on the part of dominant undertaking cannot be attributed to objective factors which can be applied to all undertakings on the market; 

· possible infringement of competition (the termination of trade relations is aimed at restricting the competitive pressure on the dominant undertaking on the market on which it enjoys dominant position as well as on a related market) and/ or potential infringement of consumers’ interests.

The facts established in the course of the proceedings have to be added to the elements of the actual corpus delicti:

· Termination of established trade relations with existing partners and unjustified termination 

The Contract for the service “share distribution of heat” among customers in condominium-project buildings signed under the General Conditions between Toplofikatsia Ruse AD and Roni Thermic Services EOOD on 3 December 2007 was terminated unilaterally by Toplofikatsia Ruse AD on 10 July 2008 due to an alleged delay in submitting the share distribution of heat for March and April 2008, which in turn, made it impossible for Toplofikatsia Ruse AD to invoice the heat supplied for the two months within the deadline for payment of bills by customers. To that end, Toplofikatsia Ruse AD sent to the claimant two warning letters informing Roni Thermic Services EOOD of its decision. In accordance with the opinion statements and the evidence provided by the claimant, it has been established that Roni Thermic Services EOOD submitted the data on share distribution of heat for March and April with a delay of two days and did not submit a Performance Guarantee of share distribution of heat in favour of Toplofikatsia Ruse AD, which proves that a form of non-execution of contractual obligations on the part of the claimant is in place. 

On the basis of the above conclusion that the termination of the contract with Roni Thermic Services EOOD by the dominant undertaking Toplofikatsia Ruse AD is well-grounded, the CPC shall not investigate whether the third element of the actual corpus delicti of the infringement under Article 18 (5) of the LPC (repealed) is in place to the extent to which for an infringement to be in place the respective conduct shall implement the three elements cumulatively. 

In view of the above, the conclusion can be drawn that Toplofikatsia Ruse AD has not committed an infringement of Article 18 (5) of the LPC (repealed) in relation to terminating its contractual relations with Roni Thermic Services EOOD for provision of the service share distribution of heat among customers in condominium-project buildings. 

2. With respect to boosting Toplosnabdiavane AD Shumen into a position on the market of share distribution of heat services among customers in a condominium-project buildings.

To the extent to which such an allegation is contained in the bill of claim while at the same time the claimant has no legal interest in claiming it, as well as in view of the fact that throughout the investigation under the case evidence was collected raising doubt that the statement was justified, the CPC shall consider the allegation in substance at its own initiative. 

Techem Services EOOD is part of the Techem Group AG Germany – a producer of individual heat distribution devices (“Techem”), and has been registered in the register of the Ministry of Economy and Energy of persons providing the service “share distribution of heat”. As a result of the discontinuation of the activities of Toplosnabdiavane Ruse EOOD on share distribution of heat in buildings equipped with Techem share distribution devices, Techem Services EOOD informed Toplofikatsia Ruse AD that it would assume its activities. 

Toplosnabdiavane AD Shumen was registered as a person providing the service “share distribution of heat” in the public register of the Ministry of Economy and Energy on 26 September 2007. On 1 February 2007 Toplofikatsia Ruse AD sent a letter informing the owners in condominium-project buildings that unless they select a new person to provide the service “heat distribution of heat” in the place of Toplosnabdiavane Ruse EOOD by 22 October 2007 and submit the Minutes of Proceedings of the General Meetings of the condominium owners to Toplofikatsia Ruse AD, the delivery of the service would be assigned to Toplosnabdiavane AD Shumen. 

What is more, in sending the notice to the customers, the defendant company did not include Techem Services EOOD among the companies working with Techem devices. Instead, the letter provided a list of all companies that work with other brands of heat share distribution devices (SIEMENS, BRUNATA, KUNDO), which, however, presupposes the economically disadvantageous change of the Techem devices and leads to a very slim chance for customers to select any of the suggested share distribution companies. From a practical point of view, customers are not given a choice since among the suggested companies Toplosnabdiavane AD Shumen, is the only company servicing Techem devices. But even customers hadn’t exercised their right to choose, as it was indicated in the letter, Toplosnabdiavane AD Shumen would have been their heat share distribution company since they had never been informed that they could also use the services of another heat share distribution company servicing Techem devices, i.e. Techem Services EOOD – authorised to issue licences for using Techem trade mark in relation to the provision of the service “share distribution of heat”.

As the same time, Toplofikatsia Ruse AD which is in correspondence with Techem Services EOOD poses as terms for assigning the provision of the service “share distribution of heat” a signed contract and submitted Minutes of Proceedings of the General Meetings of condominium owners who had selected Techem Services EOOD to provide the service “share distribution of heat”. These terms raise doubts as to whether they have been posed as terms for concluding a contract with Toplosnabdiavane AD, Shumen, taking into account the speed with which it was presented to customers and the contract was signed. 

On 2 November 2007 Toplofikatsia Ruse AD concluded a contract for the service “share distribution of heat” with Toplosnabdiavane AD Shumen. 

The arguments mentioned above support the allegation that Toplofikatsia Ruse AD has committed an infringement through restricting the access of Techem Services EOOD to the market of share distribution of heat and has thus restricted the choice of customers. As an undertaking enjoying fominant position on the market of heat energy Toplofikatsia Ruse AD has conducted an abuse of dominant position through signing a contract with a share distribution company led by its own preferences and totally ignoring the right of choice of consumers. 

The infringement committed by Toplofikatsia Ruse AD has to be interpreted under the meaning of Article 18 (5) of the LPC (repealed) – unjustified refusal to conclude a contract when the possibilities for production or supply are available, the provisions of which include the following elements
: 

· refusal on the part of the undertaking enjoying dominant position to conclude a contract;

· unjustified refusal; 

· the signing of contract is of primary importance for the implementation of the respective activity;

· the refusal for signing the contract is of the nature to exert negative effect on competition and/or interests of customers.

Toplofikatsia Ruse AD was reluctant to sign a contract with Techem Services EOOD and this was made explicit in the way in which the negotiations between the two parties were carried out. The contract was not signed despite the urgent requests of Techem Services EOOD. The conduct of Toplofikatsia Ruse AD can undeniably be classified as an unjustified refusal for concluding a contract as in the course of the proceedings no reason was established that could justify its approach and the terms it laid down before Techem Services EOOD for assigning to it the provision of the share distribution service. Neither Techem Services EOOD, nor any of the other providers of the share distirubtion service can be authorised to deliver it on the territory of Ruse unless they have concluded a contract with Toplofikatsia Ruse AD. 

In view of the above facts and arguments, the CPC has adopted that Toplofikatsia Ruse AD has committed an infringement of Article 18 (5) of the LPC (repealed) by refusing to sign a contract with Techem Services EOOD and has thus infringed the interests of customers. 

Termination of the infringement under Article 18 (5) of the LPC (repealed)
To the extent to which the CPC has established that the analysed conduct infringed Article 18 (5) of the LPC, it ruled on termination of the infringement as a result of which the defendant company shall be obliged to provide to Techem Services EOOD opportunities for access to the market of heat energy distribution on the territory of Ruse thus protecting the interests of customers by providing them with the opportunity to receive the services delivered by a share distribution company properly registered in the public register of the Ministry of Economy and Energy for implementing this activity. 

Under Article 30 and Article 34 of the LPC (repealed) 
Chapter Seven of the LPC (repealed) regulates the protection against unfair competition as one of the forms of restricting competition. The provisions of Articles 31 – 35 contain the special corups delicti of unfair competition, but for specific conduct to be qualified under one of these Articles, it has to cumulatively implement the elements specified under Article 30 of the LPC (repealed), the so called “general clause”. The provision of Article 30 prohibits any act or failure to act in the performance of economic activities, which contravenes the good commercial practice and impairs or may impair the interests of competitors in their mutual relations or in their relations with customers. 

On the basis of the definition of the relevant market it can be concluded that Toplofikatsia Ruse AD and Roni Thermic Services EOOD operate on different, although vertically integrated relevant markets, as a result of which no relations of competition can be established between the two undertakings, which means that the provisions of the competition law in the part regulating unfair competition between undertakings cannot be applied. 

DETERMINING THE SIZE OF THE PECUNIARY SANCTION 
In the context of competition law, the negative consequence of the committed infringement is related to restricting and impairing the interests of consumers. Taking into account the geographic dimension of the relevant market, the infringement committed by Toplofikatsia Ruse AD shall be classified as a not very grave infringement of a short duration (up to one year). 

The CPC has taken into account both the fact that the infringement committed by Toplofikatsia Ruse AD came as a consequence of subsequently implemented and logically linked actions of Toplofikatsia Ruse AD, as well as the circumstance that the company has actively cooperated throughout the period of the investigation. 

In view of all these circumstances, the CPC held that the amount of the pecuniary sanction imposed on Toplofikatsia Ruse AD had to be below the average amount of the sanction for infringements of this gravity. 

6. CPC DECISION
By Decision № 1135/ 11 December 2008 the CPC imposed a pecuniary sanction to the amount of 100 000 BGN on Toplofikatsia Ruse AD for infringing Article 18 (5) (2) of the LPC (repealed) by refusing to conclude a contract for provision of the service share distribution of heat among customers in a condominium-project building with Techem Services EOOD. In this way, Toplofikatsia Ruse AD restricted and impaired the interests of customers. The CPC has ruled on termination of the infringement.

The CPC did not rule on the bill of claim of Roni Thermic Sevices EOOD against Toplofikatsia Ruse AD due to lack of an infringement under Article 18 (5) of the LPC (repealed) in relation to the termination of the contract for the provision of share distribution service among consumers in a condominium-project building between Roni Thermic Services EOOD and Toplofikatsia Ruse AD, as well as lack of an infringement under Articles 30 and 34 of the LPC (repealed). 

The CPC did not rule on the bill of claim of Roni Thermic Services EOOD in the part related to an alleged infringement of Article 18 (5) of the LPC (repealed) through refusing to sign a contract for the provision of share distribution service among consumers in a condominium-project building between Roni Thermic Services EOOD and Toplofikatsia Ruse AD that led to restricting and impairing the interests of consumers, as well as in the part related to the request for an opinion statement and recommendations by the CPC for legislative amendments, i.e. the Energy Act and the Ordinance on Supply of Heat Energy. 

� Repealed SG, Issue 102/28 November 2008. See § 4 and § 6 of the Law on Protection of Competition promulgated in the SG, Issue 102/2008


Council Regulation (EC) № 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in Article 81 and 82 of the Treaty, OJ L 1, 04.01.2003, p. 1.


� See also CPC Decision No. 298 of 2008 approved by the Supreme Administrative Court (3-member Chamber) with Decision No. 9081 of 1 August 2008.


� The same elements have been specified in DG Competition discussion paper on the application of Article 82 of the Treaty to exclusionary abuses (December 2005), point 9.2.2. and subsequent points, which provides a summary of the European practice of law application in this field but does not have a status of source of law. 
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